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Q. D. B. V. - 
. DifpMtatio Ordtuaria y,G, • 

ARBITRIO^BONI, VIRL 

lUam pia & fanda fiicrit vctcrum 
JCtorum folertia , vel co , Roma- 
na^ Juris- prwkDU» inventa. ^ff^ 
rct, quo cx iis quoque,<|DflB in ar* 
bitrumi ^ GoUatR iiim oUi^ui^i 
produdtur , etfi adverfis frontlHis 
pugnare hxc duo vidcantur, Rcum cflc obligar 
cum» i-c ncccflitatc praDftandiobftri£h]m,&ta'« 
kieiHd cflcin ctus arbitrio,indcque obligationai^ 
nonpoilb confeiTi in arbitriuid &d»i4m cm: 
fiioioim eft, i!» 17. 464 O. 
f 

Vcrum hoc ( cujus tamcn rationcm ncmo 
quodfciam indii^viO ^^''^^"Vtum vidct^ 
lecretioribiis SttMOB upiqitiflt lacris» ac adjrtfl^ 

A 2 ' luto: 

r — — 



nitentias ac mutationis igpanimfinnt, qiialis' 
ORiideni prxccptk ac regulis dc^ingi qui- 
aficn poteft » formari non poten. Takm 
dnim inde fapicntem facpius in publicum 
producit. Cicero qui //^r. 5. 7 «yr. g^/z^c^. ^?/. ^api- 
cntiseji profrium . w/Ai/ qttod pcemtcrc poJSufacerCy 
mbil imjitmn,^fkndid^f eonfimterygramiter^ honefie 
pmma: eandemque foitenciam 2^eoonii & Aufi* 
ke r efert : Uir. 4. aead^ qttafi. Sapienfis banc mfn ch 
fe maximam^a^vere ne capiatur, ne faUatm^videret j 
Et luculentisfime in orationc pro L,Murm. ait: 





ir 






11 



Caeterum JCti Romani. , qui exccptis 
Catonibus nunquam certx Sc(5>ac (e mancipa- 
fW^^d.cxpniniphiIofbphia ea dclibarunt,quae 
rii^otiis civilSMis applicari pojOTent» hunc quo- 
quc Stox^ ^pienimi , nonad hominem , ied ad 
regulam, quxperfe^lisfiinadft retulertiint, &tar- 
bitrium fipiends, feu boni viri non ex perfona 
Rci, quodipfe arbitratus fucrit , ftd ex regula, & 
rationc Juris , quid arbitrari dcbuerit, definive' 
nuic, indeque li &cus fecerit, & iniquiusftatu- 
€Hc^ ' l^^Mmcia cjtB ad , normam Jun» corrigi-. 
Ar;- ' - ; -^.4; • ■ : ' / 
Hinc arbitrium & voluntas , inufujuris, 
ikpius opponi ibktji&pcr iUiid in^gi^ Judici- 
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upa , quod Juri fcu Reeulis aequltatls congruki: 
upde arbitrja cuiela^ 3 /o/T/i^. C. de arbUr. tutfamiL 

wbmfas fi0 td qtiod qms nmlt , armmm eji U^^ 

qiiod quis ^uelle aicit^ &cx guoipfc virfapiens,6c 
Donus seftimacur, fc; arbitrium, [uftum & reftum 
/.73. Af. if. L uU^ rent puplL quod adeo co fcnfii 
voluntad ovvonkut 'mLu,^j*L^L^^^i^, 
lH.LhtT.St%i.Legft^2^ 

Quoties igitur quis vcl in contra<5tu , vel 
in tcftamcnto m quo itidcm nihil in arbitrium 
altcrius confcrri potcft, LyL.fr.hared.Infi. /.52. 
Gmi.&denM^. Ita di^fuerit» , 
V^iHo vkUiitfr: PiL prom^tMeUmr. f^el: hto 
TftH arbitrioQfc. optima rationc dicipotcftjnoflt 
intelligi plcnum voiuntatis arbitrium, quodpro 



/^» quod cexitum cum. 



■■■■■■ I mmm^m mmm^^ V w V « ■ ■ m m m W - - 

quo proindev^i^cA^Boffi Alrr, quodjuirtaStdr 

cam difciplinam , non poteft non efle certufn, 
conftans & immutabilc , obligatio onuuao ^naf: 
CJ9ur adid<|uodjuriconveittm€ft» . 

Imlb vtra qudd hx^^Ami^m cdtuftrmr 

^c neceffarium, idquoque rcdlc conckiditur,»!*^^ 
bitrioilli nuiiam indlc conditionciu : pa hanc 

A 3 enioi 
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nkentiac ac imitationis ignarumfinxit, ^paiist 

Sidem praoepds ac regulis dcpingi quir 
tn poteft , formari non potelt Takm 

enim inde {apientcm facpius in publiGum 
producit. Cicero qui Ith. 5. 7 ufc. quAji. ait. ^api- 
cntis efi frcfrmm : nihil quod p<emtcrc po/^ifacere^ 
mbU imfiUmty^flemlid^tCOf^dnteryffawterJmieft^ 
eandemque (ententiam 2^etionis & Aufi- 
Ix refert : Ubr. 4. acad, quaft. Sapientis hanc imn efi 
fe maximamyCavere ne captatur, nefallatur/videret 5 
Et luculcntisfime in oratione Pro L.Mura^n. ait: 
Sapicntem nihil opinari , nuUiu$rei pflenitcrc» 
HvwaiQ refidbi &ntentiam niutare nUlKiuani. 

Caetcrum JCti Romani , qui cxceptis " 
Catonibus nunquam certx Scdje le mancipa- 
Ain|;»iedi^comniphilofo^ ea delibaruntyqusB 
n^Qtiis civilibus applicari polfent» hunc quo- 
^ueStox fapientem, nonad hominem , ied dd 
riigulam, quaepcrfcdVisfimaeft retulerunt, &ar- 
bitrium fipientis, feu boni viri non cx pcrfbna 
Rei,quodipfe arbitratusfiierit, (ed cx reeu)a,& 
latbne Juris , quid arbin^ari debuerity defini!^ 
rum, indecpie fi ficus ftcerit, & iniquiusftato- 
<fit^ fi;;Qiaida ejus ad noiBii^ 
t«r. .^ ; ' ■ ■ §.4. : • ' . • 

Hirie arbitrlum & veliintas , in ufu Juris, 
£i^us opponi fi)lct9&pcr iliiidinttUigij Judio- 

G( 



s 

um , quod Juri feu Reeulis «quitatis congruk^ 
unde arbitria tutelae, toLM. C dc arbitr. tHt.famiL 
,knrcifc. L 20, fr*Ly>,(iff pajf. fam.hcrcifc, Et 
n(ohmUs Jii m miod ^pnt srbiinmn efi id^^ 

quid qms wUe dkU^ &cx quoipfe vir fapiens , & 
bonus aeftimatur, fc. arbitrium, luftum & reftum 
/. 73, f^. S. L ult^ rcm pupill. quod adco co fcnfii 
Yolumad ojpponitur in£ii.$.7.^3«^46.$»3iili^ 

..." , ' 

Quoties igitur quis vel incontradtu , vel 

in teftamento m quo itidem nihil in arbitrium. 

altcrius conferri pp teft , /. 32. pr. harcd. Infi. L 52. 

C<md. & dcmofifir. Ita di^^^fucrit , Si Tud , wel' 

^itio ^mdebkitr: yel.^m^vidMtttr. Ifel: ino 

Titn arbitrio&e. optfma radone' dici potcft^nonr 

inteUigi plcnum voluntaris arbitrium, quodprOr 

lubitufingi ac mutari potcft, fed arbitrium Bom 

f^tri^ quod cxmim eft, quia unicum.cft, cum. 

una tantum & ccrta fit 2quitas.iL 2. igtior.s%, 

quo proinde .<4^/mB0iii/^', quodjuxcaStoi^ 

cam difciplinam, non porcft non efle certuln, 

cpnflans &immurabilc, obiigatio omuinoiiat- 

dair ad id quod Juri con veoimctl;» . 



. Inck vero' quod hoc drincnum cextoKtikr 

-ac necefrarium, idqubque rcdVc conckid!tur,ir^f 
biaioilli nuiiam iacilc conditionciu : pcr hanc 

A3 cnim 
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cnim fuipcnditur Jus inevcntum ,inccftum," ncCi 

in rc Cetta , qualis eft Bom l^tri Arbhrium^ §. prAr» 
ced. conditio dlcpoteft» L^L6.f^.O. unde rc£th • 
JCtus ait:<^M emm mcra ejiinkmvki sriifm^ 

■ > 7- * 
Mcrito autem tam gravcm ac fandlam in- 
tcrpretationem negotiis civilibus applicarunc 
jCci Quis enim wigotioncm confcrrcc, &in 
^teriiii amicrium , fi fdret inicpiiiiii ipfiim ^i- 
tMdruEii line dobio ergo ea inceiicione id (acit» 
cjuia fperatcum,iit bonum,& honcftum virum, 
id quod «quum eft prarfliturum. Quod Cclfus : 
JCtus ita cjcprimit in L oper. Ubert. Fere es 
men$eJlferionmn^atbiMofi$bJ^^ 
fem^reSi- eitm i/tf^Uirdiiiitmh f M Un u ^ uk fwn* 
0$a^ non tptia tiel imnMlie^ o6^jm wlntt. Ec 
^aulus , in L 24. /?r. locaL ait ; Ftdcs bona cxigit^ ut 

arhitritm tak$r^eutr » ^^^.virobono eotnx^ 
ftik&e^ 

$.» • 
Noniaifiiteproai^^ ItiomnSHis negodis 
hoc arbitrium intclleihim cft , fed & plurimx , 
occumint cain rc varictatcs,&majdmc difKcuI- 
laies,quas (cq* VhSf. cjmcabitnns» £as aucem 
nocas ciTc, ut huc ufque noikbm expedbe fiie- 
mt ^ vd icqaeaii CKmplo unusquisquc facile 
fittehicur» 
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^ Qr.vulgb: An lcgatam in alterius a r bitrima 

conferri poffic ? Refpohdcnt communitcrnon v . . " 
pofleconfcrri, inarbitriunihcrcdisutpotcRci, . 

.iii&taacyianiinarbiariiinaBo^ ^ ' 

tiininicrdit nifi vd^ 

^Doa 8* conm . 

• • • • $.Ta '■ ' 

Contraint43.§.2.Z^2^./. dicitur : Lega- ^ 

imui^idiend^iHjMntateponip^^ Dircftocpn- 

: trariomafibtur ir^/.52. Ca«i &denmftr. In ^ 

cBciturinl. 32.pr. hcred. Inft. ubinihilintcftac . 
mcnto valere poffc dicitur , ex alicno arbitrio* . 
Hoc ut componant , pruis illud quod dicimr in 

. fit p^i ih diem vduntate poni, poffit aueeni ^ 
tanqdam condido.quoid & dickur mLl^^^^ 
a.&iraquoqucRcfpondent ad/.^^. GwiiC5*<^ . ' ' 
- monfir. qs. hacc formula fi volucrit valcat tan* - 
Quan^coodtQo : vcl faltem tacite. Quod profe- . 
Ct6nnrar curfi m 1. 5^« 
. *qU^ coiiditb vm^il^^ ' 
lir,hoc modo: JV A/^ewwwiWw/.-alrcrum 
Si AdAViusCaPitolfum afienderit: Cjl^^ : r - 

lis diyeriMrn ibi jus tribiitcur, & djcitur , quod ^ 
tantunb vaicat,fc.fub condirioneyiitpat^^^ Po- 
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conditione valet Scd & huic formufarnm dh 
ycrlitati rurfiiin rcpugnat, 1. 1. pr. lc^. 2. ubi c corr ^ ' 
tra in uaraguc formula .idcixi pffc jms dicicur^ 
Quidtnim intcr cft, ait ICtw,TSi JiftuSiin Capi» 
' -«Qliaiii afoeadcactt^xfidii lcgcti^ Aiv?&!ir«ifaierit? 
Dodkorcsqoid priDt|UWKumintclligunt:pQs^^ 
cum ita contrarium indc lequcretur^ & latinitai 
iniUo contcxtu rcpugnct , Icd & mala effet op- 

tinoaiiam mc ftaiuunc, qox an nabis €tfo^ 
ftlkicpo(fit> fcqq. DiQniU mdbiflir* 

«io •«55 - ^ • ^ 5^»^^iB^f ^sa 

OiSPUTATIO ORDMAIkk f a ' 

ARBITRIO BONli 

VIRL 

... . . • . 

FiaDEBICO^(!^/HeideIb.Palat. 

43.Nw.1678. 

$. u. 

iyLura,quam vellem.ft|pcpcavia«ti|^^ 
adiiiQigcndas,auap'iB imteru hacoo- 

• . . . S"? 

» . • 
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quo Rcgula Catoniana: ^u^ai initio huUa Jurtf, 
ex fojifi^o nm CQirvalcJcunt : Lp.cic R. J.toctic 
•Rcg. Caton. intclligcnda fit d^iis , ^uap fimplicitcr 
i & quoad iuUlwQana fiiana nuUa iimc : u 

illud ftlrcm non dccft, guod ad (ubAantiani (iifc 
ficir, ncgorium intcrim mbfiftit , cx rcliqua quo- 
quc impcdimenta, fi pcndcntc ncgotio rcmovc- 
ancur, ol pojft fa(5fa> cpiivalefiruiit^ uti iit in conr 
/ ditionibus^niti lubicjoiie ^ ^^ascfnt n^dis^ 
fpcnfis, 

• • • • ♦ $.12. 

Hic autcm omnino diftlnguimus , inrcr id; 
[ quod ad fiib^nantiam ncgorii , natura vcl jurc, 
; rcquiritur , & quod ad fiibftantiani a^hialis cx* 
. c6utidius ftcgocu « ic* tit fieri pcr n^onam 
«I Icgem porfit ! It* fi Lcgatutti npn cftmoom*: 
mercio i. c. ifi lcgc, ufibus hominum cxcmprum, 
& adquiri prohibimm cft, ncc cx poft fadto con- 
valdcci^c, & nc lub condicionip quidcm valcro 
. potcft : quiia ad fubftanaam omms di^K)&idiii^ 
, kgitinurit(piiriear,iirr^^ pcr 
$. 12, /. 83. $. 5. f^* O. /.05. J. I. cod. Ad fi fic qui- 
dem in commcrcio , {cd adhialis praeftatio j&Item 
ficri ncqucai. v. g. quod Rcs jam lit Lcgatarii , aut 
qwiid ^pdibus jOnda fit pure quidcm noti valet, 
quia m ptlkraoDligatione non naodo validitasno^ 

fOCii. ftd & a6Hiatis pmftatio t3equirinii'^$.2; 
"^O. Adcoquc ncc cxpoft fafto c<»valefi:ere 

B potcft 



• loil 

potcft per §. 12. 1 41. §. 2. Lcgat. i. lcd liib conditi-> 
onc caincn valcc, in qua adhialis pra;ftacio noH'. 
diun rcquiricur d L 41. ^ 2» - . . / 

Porro praemitdmus : his V^rbis $ In drbitri-^. 
um alterhps «w/irrr/jincclligi arbitrium nudum lim- 
plex non cui fadtumaliquodconjun(5him cft, v. 
gr. St m Cafiiolimn adfcendcris hoc non fcmpcr 
valcc»ucyera condicio,.quia noa.fiifficic vcUc,ic4> 
&adlccndcrc dcbe^nccimplccur condiciQnudo. 
vbitrio » icd £u5to aicenfionis , tA iUnd tacite 
iniic, 1.3. L2« L 62. §t I. lcgac« L^^ Cond.& dc- 
mooftr* 

Imprimis autem accuraccdifccme|idt|mdii- 
pliciter aliquiddiciin alccriusarbitriiimcxmfor^ 
L Qusttido ibla obli^tio > fcu An dcbeatuf, akc- 

riusvoluncaci commiccicur,uciin/. 17. /. 46. §./• 
y> O. 2* Quando totadifpoficio & non can- 
llim,v^, ftd&: Sifiidi Ofi^Sluando &c. d^bcatur» 

lAfttc» . 

*• Priore (cfifii r^ugn^t, medTe R.cum fieu ol>- 
ligacum,&deberc, Sccamen cfte in meo arbi- 
iD0»AiKkbeaKaper i.:Hqc kicac ienfii L^ar 

coofiaSDMopQid^ 43 § 2^ 

m 
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/eiat. T. quia fiifScic hcredcm , taniquam fetimdfe 

obligatum detertio enim obligando nonagitur, 
adeoquc in tertii voluntate eflc poteft 5 An Reus 
debcat , qui hoc cafii dicit fub conditione > fi ter- 
tius volucrit, canquam cc^nditionem iiib qua ic» 
licrcs tcnctur,nonrtatiu8^' , ' ; 

Et hadtenus nihil intereft,- an dicatur,n ter- 
tius voluerit, an vero fi in capitolium adfcende- 
titt quia neutra formula aliquid cooiert m arbi- 
trium facredis, in terdi autem confcrri p6ccft$ 
Andcbcatur; $.16. ^ L 46. $.2. d.Lhfr. inq^ 
prcindc non opus cftabfurda illa & contorta uh 
rcq>retauone. , > 

§.17. 

Aliud longe eft» dc cuo traAatMr in iL 
OtuL &* defmmfir. ( qux e diametro advcruit 
viricmr ) ft; db collatioiic itialtcrins orbiffium^ 
juxta femum poftcriorcm^, i;. n. 3. quod Jus talc 

cft. . ' • •. • : 

' Ih teftafiiettib nm luttim ip 
redis ceu rci o6nfi^ noa pc«ft| An dcfacatnii 
juxta ]6« qaod commnne eft, Gnm cxmmBat^ 
bus ,dequoinfra, lcd & in cuiusque altcrius ar^ 
bitrium,nequitconferri» QuidXM, ^uandoy dc- 
beaoir: £ft cnim tcftanwinmdi^K)fitt»dc fa« 
«uitt» & ^&Jf/tc F^ttri9fi»#. 2^^ 



#12 • 

hercifc, 1. 195.$.!. V. S. ifideoque altcrlus arbhrio , 
qui jus hujus fainiliae non habct commirti ne- 
quic. Piinc tcftamcnrum dcfinicur ; l^olunutiS' 
mftrA Jiifta fententiaQtc. Lhqm teJiam,fac.poffl 
&inLL. Xn. M. c^ucum dt : 
gfijfetreifiu ita JmejloJL I2a, ^ Jl & iceatura 
dicitur DonatiQ a defundto relidta $. JuLegac. 

$»19. 

Nontttnet) praeaic ad iiibAaildam diipo& . 
•oong tcftatncaitariflB feyi ut u Ti tit bfet^BUor 
hasc omnia fimul definiat 1 ji^/i, Cy/, (^/^, 
§li$ando, debeatur, fcd qua^dam faltem quaeita 
dccjdimus,Ut difpofitio teftamenticxnoftro ar- 
bitrio valeat» fKceiTum eft » ut pcrlbna cui illa 
£tv & res de qn fic, nol^o. arhitrid , nbn alie- 

Qmi)ii!. cnim ' di^fitio talis 
continet, &ran,&pcribham, Cuitl pcv e4m 
rcS jVelJus , perfonsc rclinquattir , caeterum an 
indc dcbcatur pocius ad fiibftantiam obligatior 
nis, quam di^xificionis^ ifi genere ncrtinet;^ pee 

Uti & Quando debeatiir^. |)mc intrinic- 
culmeft diQx)U£ioni, quippeiSKl-ci^ {iibftaiiti^ 
am tcmpus non j|>^dat, L II. I'3vl*46.S.4. 
fidlib^ : . ; i \. . 

' ' Sit tamdl hon (^d: ftd Quaittum dcfaesb' 
P^^!»!^^ lakni^fiiieata fimul quo^u^ do- 

■ 4 



finire dcbct » An dd^tur : quia^^cpiantiras ^v» 
in genere tannim confiftit rebtis nofbris non 

continetur, nifi quantum cxinde debita, &pre- 
ftanda eft , nequc vidcair noftro Jure , aut arbi- 
trio fieri , quod non iic de re noura, aut ex no- 
ftia iakemdebita* 

COROLLARIA. 

«■ • . • . i 

» •. • ' 

L Niitil in toto Jme mSiro- reperiri , 
quod Cbrijlianorum Reltgioni , bo- 
■■ .nisque moribmad^oerfetur , prna- 

• ; tcrjlatm. ' ' - 
Supervenientibus liberis donatia* 

:- nem perfe^am irritum reddi ac 

revocariy probatur, l^^QdeRs' 
vdc. donat^ 

y ". , yurari re^epofe MagiBratu exi- 

. gente Jeu fuadente y utilitate neg(h 

tii^afprmQ, " . 

. • . . . . . 

■ f ■ ' " • 
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DISPUTAHO ORDINARIA J. G. 

TERTIA, ' \ . " 

ARBITRIO BONI 

VIRI. 

RefpondenW • 

JOa BERNHARDO OTTO^ffi, 

JZl. 

w Inc iii cafu JL p. Cond. & dcmonflr, non 
I — I pofTiJnt decon itaTitio legari Ji AUnrim 
J[ Ji^ab^fy quia neqs Sisd i rioq> •^» de? 
Dcatur definitum ibi cft , fcd quantitas tantum 
quodnon fufficitp. §.2L Sccus inL^j. §,2. 
JUgat. 1. 1 1. pr. Leg9t 2. L 46 $. 2» fidllib. in 
quibus dcfinitum dc> quid dcbcotnr, & in ar« 
bitriuni alcerius cantuoi .pofioim, An ddbcatinr» 
quod utpotc Juxtapriorcm (enfum acccptum in 
tcrtii aroitrium roftc confcrri poteft per $» i6. 
' . $. 22. 

Hoc ita cllc» cvidentcr oftendiniusy nam 
in d» 1. 43. $> 2, agitur» de eo arbitrio, in qiK> 
difrenuitneres & certios, eo quod in tercii ar- 
binrio poni po0it , in hercdis non pofllt , quod 

cft 
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eft arbkriinn plior^ fcnfu acccptinn fc. An 

bcatnY ? pcr i6. in altcra eniiii (jiecic non dif» 
ferunt, Hcres & Tcrtius, cum in ncutrius arbi- 
nrimn conicnfu eonfcrri poflit pcr §. 19. Idem 
patet in d. 1. 1. pr. 6cd 1. 46» $. 2. & qiudem in-. 
dc quia vakrc dicinir tanquam conditio, con- 
ditionis autem eflfcAus eft, uc debcatur eai csi* 



tollatione in alterius arbitrium £c d^crenda 
£ditrm ihi conflitukur jbccr has formulas ^ fi^ 

M^us in OtfitoUm afictfdmt , Ji ^volucnt , 
quQrum illa fcmpcr & indillinde valct , quia 
nudum arbitrium Mxwii non cil per i 14. lia:Q 
OOU fempcr & in diftin<5):e , fcd tunc ckmum^ 
quandadcfimtam eft 5 Quid & Cui debeanir^^ 
I>er $. 20. quod in. d 1.52. iaifhim non eft pcr 



Et ergo hoc fctmi pofteriorc » midcum iiv^ 
tereft intcr duas has formulas , Juxta ^ 24» cum 
pcioic &uiii nihilinterfir» Juxta $. 17. . 



Cum autem hcrcditas, & quid in ca fir,in 
fe, & fc. vel namra vel Icge iacis dcfinitum fic, 
p. §. & icQq. bercd. Inft» quid autem lcgatum 
tt>lu$ cefbicQr defioeac^ non fiifficic in hcrc- 




ditate , 



ditatc, ut defincat tcftator qiiid hcrcdis cffc dc- 
bcat , Cjuia hoc in fc quoquc dcfinitum cft , ut 
dtdtaim fcd & illud ^Qoniondum ab ipfi) «quoc^ 
dl, an debcat hcrcs, ncc hoc ia ^ltcnqs voW 

> 26. • 

Quod autem didbum cft §. i^^.Legatum fcu- 
fideicommifrum in voluntatem hercdis confer- 
ri nojDi poiTc , i4 unicam cxcq>aonefn paticur J. 
Cif. ki ^4cconunjiC hereditatc, quodcs iOa mon 
t^uKMm in ▼oluntattem; fed & exprdse in fideni> 
hcrcdis, coUata cft : Hoc mcdo : Hcrcs fi vo-: 
lucris, fidci tu^e cpmmitto, ut Stichum manu- 
- mitcas^ LA.6,f. Jid. M proptcr tripliccm fc. fa- 
VQrem fideicQmmifli libercatist ^ cxprcflb ^lie* 
gat9(fid(ei,imdefiveldcimi|i^^ 
uci fi forinula ita cQncipiatur : Hiresji 'voktms- 
peto ut manHmittas , id cnim non vdlcc 4* 1*46» 

Eifi aucenri nonpcmt lezatom in aliena vo^ 
hincateponihocmodo, Sivob^eriti potdfttar* 

mcn hoc modo : Niji Noluent 5 d. 1. 11. §.5. le- 

gat. 3. h« duo cnim ditfcrunt in priorc formu- 
i, in cxprt^ ,& nuda voluntatc hercdis clfct, 
An dekaittr i in pofteriorc hon eft exprcfiaac 
nuda voluntas, ledcomprcheda fiu9:o, conqa^ 
dicendi 5 adcoq» haec forsnula: d* L u, 5. fi npn 
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contradicat » cadcm eft cum illa h 3. leg. 2.Ji nM 
aitendat, quse.¥alct Juxta §. 14. ||Jnde^li lilcanc 
iis^j ad mortem dcbcbitur legatum , quia non 
contradicir , perinde ut in d. L lu §♦ 6, Ncq, ta- 
men cautioni iTiutianse Iocuseft,quia prima (al- 
tcm exieitur voluntas quse vd volendo vci no* 
lendo declarata conditio fiatimvel cxiftit^ 
deficitdLn.$«5. 

, §. 28. 

Tempus quoqift in voluntatcm heredis, & 
qpamiibc t alicnam conferri potcft, ita Qnm wluc* 
n^,.namAecaddiipofitionisvoltm pertincr, 
quippc cui extriniecum eft tiempus Juxta $. !20^ 
nec ad obligationis,- quiahac formula non ip& / 
obli^atio &c andcbeatur,fcdtempus tantumob-i* 
ligationis in akerius voluntatcm confer tur , /. 11. 
6*Lcgat. 3. /. 41. ^'pm.^mL /L.46. $»4. Jid. kb^ L 
46.^2.A^tO. 

Necimpedit, quodreus poffitnon conftim- 
care tempus » atque ita dficcrc ne dcbcag^r d. 1. 46; 
$. 2 hoc a non idcofie » quafi fit irf arbitrirai cjus' 
pofiaim ne dcbeatur , cum in vpGm volomatem' 
Wfueritpofitumr Anfcd^i««wfcprd^ 
fed quoniam dum tcmpus in ejusarDitriumcon- 
fcrtur, pcr oonfcqucns 5 ad eoque tacitc quoquc in» 
idius poceftateponiauj^i} deMitm 



§. 30- 

Coctcrum 0 ftipulationibus hxc formula! 

Oim ^coliicnt Rcns non pcrtincr ad ha:rcdcniRci, 

2uia vcrba,llricl:ciniclliguntur, d.l. 46. §.2. V." 
). in lcgatis autcinpertinct r/. /.41. §. i>g4/« 
3.Zr.ii.$,6. aod, ctfi enim & ha:c lint (Iridh Juris, 
tamen ixpius favor volunecrcis idem in iis, quod 
bona fi Jcs , in alii*) ncgotiis efficit , uti hic» 

§. 3h 

Continct autcin lixc totniula: Oim volf^mlt 
tum dicm inccrtum, quandoju ^;^iMt///, vclqui 
in contraiSi-ibus pro condiuone cft, Sutk Dtjf. 
I4.§.20. cft autcm aliquando in lcgatis, c]uia in 
his inccrtitudo, qunndo dic.sjit cxltirurus, fc. 
quotics Lcgatarius prxmori potcft /♦ a. quando 
Oies legati L 12« uU. Leg. 2. uti in cafu L 11. 6^ 
tunuan fit exftiturus?.qui utrobique pro condi- 
tionc cft 1. 75. Cohd. & demonftrt 

Hinc vcro , hoc obicrvatu dignunxfequitur, 
id quod di^i folet , diem tncertam pro conditione 
efe, obdncrc tantum, quoadjus transmiffionis ; 
fiinilisquc conditionum eftedlus d. 1. 11. §. 6. non 
vcro quoad collationcni in alicrius arbitriuni,* 
aliosquc cftcctus , qui ab cxprclsa demum, con- 
ditionc obiigationis dependentquiaconditioob- 
ligatx6nislaltein%prdse, in aliena voluntate,. 

p^ni 
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^poni non poteft»tacite poteft :1. p. Cond« &de* 

nionftn I.65. § i. Lcgat i.l.i95.R.J. &haftcnus 
opponiintur hxtormulo:: Cum^olucYts fivo- 
lueritin 1. 46.$. pcn. junft. §.ult. V* nm: non 
in d. 1. u. $. 6. Jun^. §. Legat.3.(|usalibica^* 
dcm dicuntur» 

An Ergo nec in iplis Legatarii arbitriuin 
confcrri potcft ? & inuubium non poffc, Quia 
bflec conditio, Si Legatarius uolueYit^ niliil con» 
tinct, nifi quod ipfaquoque natura^lcgatoineit 
ut a legarario acceptetur & non repudietur^ 
uti potcft rcpudiari 5 c6 (altem divcrlo , qubd 
illo cafu cxprcfla fiat conditio ^. /,65. $.X./. -<j.6f 
L Jid^ Ub. L Qond, demonfirf 

Hacc omnis varietasccirat, fonn^ilaitaco||» 
tftpta : St drbitratus fucrit\ fi nuta-verit &c. tunc 
enim Arbitrium boni Viri, intelliguntur» quod 
certum dl> & nijiil liberi arbitrii continet , 'per 
$.5. 6.7« adeoque ita in cujusvif» arbitrium, Inre 
licrcdis , fivc tcrtii confcrri potcft 1. Ii. §. 7. L 8» 
1. X l 46. §. 5. fid. lib. 1. 41. §. 4. cod. &c. ni- 
hilque requiriturjiiiiutdchnirilaltcmpoifit^qu^ 
• <l9beaturl43.Legat.3. 



. 3^- , ' 

Coctcrum i^i ftjpulationihus hxc formula: 

Gmi ^oliiCiitRcns non pcrtincc ad lidcrcdcmRei, 

2uia vcrba,llrictcintclliguntur, dl. 46. §.2. V. 
>. in legads autem perdncc d. 1. jj. $. pen, LegaS^ 
3. Z.ii. §. 6. ctfi 'cnim & haec lint ftri<5H Juris, • 

tamcn Ixpius favor volunrjtis idcm in lis, quod 
bona fidcs , in aliis ncgotiis eflicit , uti hic* 

Contihet autcm naec fblfmula: Cmn^olMerit, 
tum dicm inccrtum, qHandofit exJlitKriiryVAcfJX - 
in contradlibus pro conditionc cll, Siitb.DiJf, 
14. §.20. cil autcm aIi(]u:indo in lcgatis, quia 111 
his iaccrtitudo, quando diesjit cxiiiturus, fc. 
qaotics Legatarius pr^mori poteft /. a. q^ando 
ates legati L 12» tdt. Leg.2, uti in caiii rf. L ir. 6^ . * 
tum^n fit exftiturus? qui urrobique pro condi- 
tione cil 1. 75. Cond. dcmoaftr* . . . 

Hinc vero , hoc oblcrvacu dignum fcquitur, 
id quod d^i iblet , diem tncettam pro conditione 
ejp, obtinerc tantum, quoadjus transmifTionis ; 
limiiiiquc conditionum clFcctus d. l.ii. §.6. non 

vcro quoad coUatiqnem in altcnus aibitriunv . 
aliosquc ette^tus , qui ab cxprcisa dcmum con- 
ditic^e obl jgationis dcpendcnt quia conditio ob- • 
ligationis^ialoanfcprelsc, in aiieiu voluntatc , 

p^ni 
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^ poni non pote((, tacke poteft : 1. 52. ConA & dc- 

nionftr. I.65. § i. Lcgat. 1.I.195.R.J- &ha(5lcnus 
opponiiatur hxformulor: G/?'/2^olueris,Qf fi^vo- 
'iHcrum 1. 46.5. pen. junft. §.ult.V* O^ntc non 
in d 1. II. $. 6. Jun^. Legat.3.(}uasalibica^* 
dcm dicuiitur» 

An Ergo nec in iplis Legatarii arbiti*iuai 
conferri poteft ? 6f indubium nonpofle, Quia 
haec conaitiQ, Si Legatarim "voliterif, nihiil con- 
^ tinct, nifi quod ipfli quoquc natura,le^toincft^ 
fc. ut a legatario acccptetur & non repudietur, 
uti poteft repudian ; c6 (altcm divcrlb , qubd 
illo cafu cxprefla fiat conditio dJ,6^. ^6, 
h Jid. Ub. /. p. Qond. ^ dmoiijirf 

Hcec omnis v'arietasceflat, forn^^ilaitacoi^ 
tfcpta : St arbitratus fuerit: fimtaverit &c. tunc 
cnim Arbitrium boni Viri, inteiliguntur, quo4 
ccrtum eft, & nihil liberi afbitrii condnct , ^ 
5. 6. 7* adeoque ita in cujusvi^ arbitrium , nvc 
hcrcdis, fivc tertii confcrri potcft 1. 11. §.7. l 8» 
1. X l 46. $. 3. fid. lib. 1. 41. §. 4. eod. (Scc. ni- 
hilquc rcquiriturxiifiutdcGUi^ 

• 4fbcatwrti|.3.Lcgat.3. 



# m 

DISPUTATIO ORDINARIA J. (2. . 
QUARTA, , • 

ARBITRib BONI 

VIRL. 

IORPHIL1P.PO LtUNESCHLOS 

d, 22* Dcccmbr. 1678- ^ 

Uod in contra(ftibus,if5ia falcem obliga- ' . 
)rio feu Andebeatur, in Rei arbitrium 
confcrri non poteft,in terdi |>oflit, ciim 
'dc illo tantiim,non alio obligando agatur, 
patet cx I. §. 16. $. 19» Nam quod difpofitio 
mia non ppsfit in aliena voluntatc poni, pippri- 
um eft tdiamenti. • 
" v |. 36. 

Patet item ex §*6.<^.8* intelligi quoq; in contra- 
ftibus arbjtriiiin B O N I V I R I Si non in libera 
.VQliintate Rci obligano polita, fcd ita Ci com- 
milla iuit, fi arbitraaisfuerit, fi asftimaverit &c 

Excipmntur Jur» Civ. contradViis Str, Juris , 
^ vcrborum anguftiis concluli, iajuorc inter- 
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pretatione ad Arbitrium Boni Viri cxtcndi non 
poffunt 1. 43. 5. fia.J. 4J.. V. O. J. 32. 5. i. R. J* 
1.78. pro foc Scciisin.arb]kKBriis, quakcft oc- 
<m^iiin'in 1 20. ppcn 4fbcrt. . 

^ f. 38. ' 

Ut ut autem in Rei j^oteftate efle non po- 
tdl, an dcbcac 36. potcft tamcn in potdlaca 
qus & cujiisvis tcftiicfle» quantum dcocats L» 
34. L pCh. 1. 35. §. I. Contr* cmt. 1. 2. ^ . 3. Eo quod 
cert. loc. 1. 6, pro foc. Vcrum an hoc cafu arbi- 
•trium Boni Viri, inteUigatur ? cr ? Negat id 
^oncilus de Jur. Civ. ouia hoc calu condicio m- 
•cflc didtur , fi titiifs Ajtimanjmt^ L y;. fr. Loc^ I. 
ntt. C ccntrah. efvt. L 75. pro Jbc^ In arbitrio Bo- 
ni Viri confcrtur, co n. cafu cum tota obljgatio 
ccrta fit, per d» 7» nihil fupcreft. cum ineflc 
posfitinccrta condiciod. $.7. Aliud quando ipia 
iiibftantia obligationis propriis viribus iubfiltit, 
citra arbitrium B.A^iri,oc quoJ dcbcatur, laltem 
-in arbitrium tertii collatumfit : tunc enini con- 
ditio non eft in Arbitrio Boni Viri, led in ipfa 
-obligcitionc, quae tali arbitrip commifla non eft. 
Itcm fit tali cafu in tcftamcntis /. 6. C(md^ & dc- 

^• 39' . 

Hoc igrtur calu, id Juris cft, quod obliga- 
tioiu coQditio hsec iniic , lcrttus ariitratits 

.Cj fiurit. 



famt^ per §. precH. qua dcfickntc , id cft nori 
arbitrante tercio , tota obligationulla eft, obde- 

feclum conditionis /. 7. contrah. emt, /. 25. prc? 
foc, L nlt, C. cotitrah. emt. eo autcm arbitrante, - 
rubliltic obligado,.vcrum ii iiuque ai*bicracusfu- 
crit, rcducitur in arbicrium B. Viri per text cx- 
jjreff in L. 56. infinfl. yy. L 78. /. 89- /• 80. pri 

Jbc, d, /. 7r ^r.pro coiitr. emt. L 22» J. I. R*J* 

§. 40, 

• fxceptio a JCtis Roimnis mento lUtuitur 
in venditione 6^ locucionc, ij^ concra(5lus: 
^anti filitfs 'velRcHs aftim^verit , Si cnim hic 
wimec, nullatenus incelligicur penitus arbicrium 
Boni Viri cxactc irquivak-ns , fcd quale contra- 
hentcs cpnlUtuenmc , qui hoc calii naturalitcr fc 
jinvicem eciam circumvcnirc pofTunt A i6. $. fcn» 
Adinor. ncc prctii insequalitas vitioi cmdoncm, 
aut locarionem, nifi lacfio fiat ultra dimidiumVeri 
prcai , quo cafu rcfcin Jicur conaadtus cx notif- 
'i\\r\x Lcg.2. C;. Refcind, Vcnd* nec arbitrii boni 
Virilocijscflu 4i» 

IJnde iatis pat^, Bon poile admitd , poft 
Dc{i% comm. Gomexjiim 2, Kefolut. 2. «.19. qui 
tuni cicbcat quod tahum cllc conftat ex §. 39. 
put at m potciiatcm Reicommittinon ponc,quan- 

40. &" tcxt. exprcll^ /;/ /. 6*fro foc. L 2- 3.^ 

fsod (^crt. Iqc^ £icillijaiQ r^dones ohft£|ntc$ 

« 
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cxjam^aditis folvuritur: Quaa funf (i. ) quod 
in potcftatc rci clTet, An vclit cfTcobligarus. Kci\\ 
Tacitc tantuiii pcr confcqucntias, quod ficri 
potcll , 6c non c.\prcUc, v/d. 14. f .28. ^ 30. (2. ) 
13, C. contrah»cmt. Rcfp. Agitur de ipja obligaticr 
nc,nondcqv£|pto, illaReocommiccinonpotcfl» 
hoc potcft, J . 39. &f fiqq. ( ^ j L. 25. pr. V. O.Rcip. 
Rcsibi pcnitus clcfinirc nonpotcft,hi^poteft, (c. 
icmiilc vcri prcaj 4b* 

$.42. 

Sed &c illa cmtio jufto prctio valct, contra 
Ddn comm. & pincll. C dc Rcfc» vcnd. p. 2. c j- 

n. 19. Juftum cnim prctium ubiq^ ccrtuin cft. 
L. 2. jur. ignor. &: idcm quod arbitrio boni Viri 
pcr 6. lcu peritis seftimatoilbus commilfum $ 
Fachin. 2» contr* i. & Dd. comm. fcu prout com- 

munitcrvalct5 tiad)&em gcmdnctiS(iifcl)Ia<). Go- 

mez. d. loc. n,9,qvacomnia,cum mcritbcom- 
mumtcr rcccpta lint,cur non oc illud jufto prctio, 
quodrcliquis omnibus fercccrtiuscft, idqvc in 
terminis quoque probatur cx U6, §. ^l^* pig7wr, 
Ubi ne quicquam & divinatoric Barth.& Ddr. 
comm^Rcfpondent, idco indfcquia alij contra- 
€tu\ acccdit. Nam fi tantum ut pactum ad jc- 
(Stum valcrct , non rcquircrctur^* /. 16. ^,uk. 'verb^ 
jH(iQfreti(KLZj^pign^aB. Tcrh, ccrtopretii\V{Au 

pr« Q c<mu:aht cmc» iibi aJias dc novo predum* 
• -dcfiniri 
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definiridebuiflec, j(ed& dici> alias non fbfTet,' 
quodcontradb^etenido, vemm expa£boilla 

nafcerctur tantum obligatio , ad contraliendam \ 
emnonciTi, feu definiendum pretium ,finccerta 
auantitatc , nam 6c in illo iubftantia^cmtionis 
&inbaeciuhftamia prediconfiflityr nOtiiC 

$•41. 

' Aliud fltoreciuin commiiliun fit alieno arbitrio 
generaliter, ici enim valeti^uia nitiil in eo certi ac 
definitieftp.L 28. pr* loc. 

$• 44- • 
IhageQApraziiladm coram competente Judice. 

pif(icur id| quodiarbin^oBoni viri conveniens eft> 

iionver6tttper(bnaadjeflaarbitreturil7.MrAf^ <'mp#« • 
rmr. /• 41. $.4*«ri^ «#» fieSsmbm fidik UkfetCom au« 
tem extra Judicialitei^ privatim faltem interpellenda 
eftf eo duntazat efieSu, utinM6raconftituaturi&& 
inmor&vel arbitrandi vel Tuftum arbitrandz 1. 23« V» ' 
0«Pr»Urur.incaruautem ^ S9« & % 40. ex pe6hnda 
fSt conditiOi'5iatttem aeftimet, ttt non ex xquo ilatim 
aaionepetitur id quod Juri convenieos eft d. K 7. ia 
£ pr. 41" 

Unde fiperaliurafortefiat, quo minus conditio 
impleatur, i. e.quominus tercius autReus aeftimenc, 
conditio pro impleta habetur, 5c ftatim arbicfium 
£$iit yn i petitur d. 1. 7. fin. pr. 1. 39. R. Jur. 

COROLLABJA. 

1. Pupittusmnnatwratitnobligatur, * • 

2. ^Prodigm i^fo jurc intcrdiettur ad mnifirationc. - 

* DIS- 

m 
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DISSERTATIO ORDINARIA' 
exJur.NAG. 

AN TRADITIO NE- 
CESSARIA SIT 

AD TRANSFERENDUMDOMI- 

MUM. 

PRJES I D E ' 

PNJiENRICO a)CCEp. U.^.D, 

• Refpondente, ' 

JOH. HERM AN MvEYER , ERB ACO SOJONB* 

5.1. 

NOncfTcnatUrali Jure neceflariam tradido- 
nem ad transferendum Dominium fsepe 
contendic<^rot. de J^B,&P,Lib. 2. c. 6. 
& c. 7« 25. &c. 12. $. XX- ^ ex cjuo intcr fuininds 
yiro^ acerrime idfiiit agitatum^osialvoeoruni 
Judicio , ftatuimus , tradirioncm omnino co Jure 
cfle neceflaiiam, ncc folamvoluntatempartium . 

fufiiccr^ » .quodutdeaK>aftriWus ? Pf^Q"^ 

wmf # 



& 26 & 

I- Naturalis Dominii ratio confiftit in potcfta- 

tc fcLi Jiircrcbusiiii^ h ucndi, casquc nobis .ippli- 
candi : cuni cnini rc.s hujus tcrrx hominibus 
concdlc iinc » uc lis irui , indcquc ic, vicainquc 
iiiam, & corjpus , omnibus modis fiiftentarc pof 
fint haitK> ipfam ^poteftatcm rebus fhiendi 
cosquc libi ac fiiis ulibus applicandi , qua- , 
rcnus ccrco hoaiini coaipctic , Doiiiiniuin aici- 
nius. §• 3« 

II. IIIc autemadhis, quo res ita nobi&um' 
corporaliter conjungitur , co quoquc in con- 

^ fpcftu nollro ponitur,ut in cuftodia , potc- 
Itate noftra vidcatur, & corporc nobis apprc- 
hcndi poilic 5 dicitur Tradicio, &c poftquam 
ita jam in ciiftadia noftra poiita eit yppftes- 
fio. f . A. 

III. Non tamcn cuftodia^hxc & pnrfcntia 
adeo ftridtc intclligi dcbct utnon nili quodma- 
nu tcncamus in noifra potcilacc eire videatur. 
Non enim beiluib^im vitam agimus , quarum fi 

^ una praedam ore fcrat , hasc ab altera occnrrcntc 
illico cripitur fcd ic. homincs non modoadfefli- 
aquc dcfcndcnda tedti^ xdibus utuntur , fcd & 
diilii^jas,ccrtis locis,poi[leiliones habent, quas ne- 
ma flKids ingrcdi potcit: Et quicquid igicnr his 
tc<5tis vcl locis concinetur idomne vidctur cffcy in 

. ' " * coruiii 
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conim potcftate , cuftodia , &: praefcnda , & fi ilU 
longi(fimi abfint>cum ilia loca & authoritarc pubr 
lica, & ipfa lcgc naturacab aliarum impcdiaono 

iiiK dcfcnfa (Sc cuftodita* 

I V. Cum autcm corpus noftrum ejusque 
mcmbra tantum fint inftriimcnta,per quae agiqius 

erinde cft noftro an aiteriiis corporc, ita apprc* 
cndimus,cacniiii cft natura omnisinftrumcnti, 
utnon ipfiam,fcdisaqiio niovcturacrcgitur,in- 
ipidacur , quia illius, noxi inftrumcnti, caa<5bo ciTe 
vidcamr;movetUr autemabeo, ccijusnomineSc 
audioritate movetur. 

§. 6. * ' 

V. Dominium autcm non tam cft intotarc 
fed jn q^avis ejus parte, quin & in iblis fr ucl:ib us 
qui ex re nafcuntur : quia ocrcsin partcs & fruiliK 
a re ipia dividi poiTunt , fed proptcr illud Domini- 
iim c|iiod cft in rc ipfa, rcli(jua in ^ccic Jura in rcm 
dicilolcnt. * ' 71 

Hinc ccrt^i dcmonllratio : Non .poiruinie 
namtaliter refrui, camque noft ris ufibus apfHicarc 
iine tradione , qua res lUa nobifpra^ais hat, & io 
noftra cuftodia fcu potcftate conftituatur ; hoc 
corporalitcrapprchcndi a nobis poflit: qucm a- 

£kum nraditionem dicimur. Non poftiiaius vino 



& 

frumehto &c. frui, ncc tigniim cintunwcdibus no- 

llris, aut aliis ufibiis applicarc, niii hx rcsiiianu 
cjs^apprchcndi &: ita ad ulus, quos \ oluiiius , trans- 
fem poIIinc:namnaturalitcrr€struendaconjungi 
dbbct cum pcrfona fru<enfb,&corpus adufiisali- 
quos applicandum aut transferendum, pnseiens 
cllc ci, cjui applicaturuseft,quousqueautcmpr2e- 
fentia, ica cuftodiaha:cno(tra, undedepromere 
qs. rem poffuimis , incelligacur : apparct ex §. 4. At- 
que naturale Dominium eft ipla nxc poteftas re 
fruendi, camquc nobis applicandiperj* i. Ergo 
naturaleDominiuin non poteft eirelinetraditio- 

ne. §. 8. 

Forianregereturcpoffc rema poflibfforepcti 
&acceptamapplicariadufiisnoftro'i.Rclp. Incp- 
til&mc^exhoc enim apparct nonpotefteamap- 

plicari ad ufus noftros, aucoquc naturalcDoinini- 
' um conilitui niii pecita iit ac tradita. 

5. 9. 

Inftarepoteft: Sedhoicponto,nequidemres 
inDominionoftroerit,et(iliobisfittr«dita, quia 
&tunc alioloco cflepotcft,undcpriuspctidcbct, 
& tunc demum applicari. Rc(p. Non petitur tunc 
ex aliena fed noftra cuftodia , adcoque resnobis 
prdeien^&infioftra poceftasdR:, edam anteqvam 
indc nctaair ^iia potcftas bxcnonde&iitureo 

quod 
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quodinmaou, fed co omni quod in ciiftodia Sc 
noftra eft per $«4.fecus fi in alcerius cuftodi^ 6c po- 
teftateiit , mnc enim ex ea ad noftram poteftatem 

aillodfam traditione prius traiisfcrcnda eft, an- 
tequamanobis applicari a^ ufum aliquem poflit. 
Quod non fit,fi jam fic in noftra poteftacc & cufto- 
dia5 tuncenimindcqs.cxpenunoftra,velpcrnas . 
velperaliosill^epromitur, ad quosvis ufiis no» 
ftros, indequc iplius {altem applicationisinitium 
fit, 

$. lO. . 

Quid crgo fi remiftam commodavcro, loca-* 
vero,&cadeoqueinatraniierit en^ea in alteriu^ 
cuftodiam. Refp. tunc nos tcnemus corpore al- 
terius vcluci inftrumenco. pcr 5. conf« 17«, 
inii:. 

$. K. 

Alia demonftratio: Res coi^poreacnon poi^ 

funtnifi inftrunlcntis corporcis, non vcro nuda 
voluntatc movcri , fivctransfcrri; quod conftat. 
Aft Dominio nacurali condnctur, ut ipfum corpus 
innos transferatur, quiailludDominiuminipfo 
ccnrpore fhiendo confiftit, §. i. idque itidem con- 
ftat 5 Ergo illud Dominium non potcft , nifi cor- 
pore feu inftrumentis corporcis transferri , quae 
corporalis cranslacio nihil eft» nifi craditio per $. 2» 
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TcrtiaDemonftratio; Noii potcft ulla,& 
uiinima quidcm dispofitio , cum ctFedlu ficri , nili 
rcs tradita lit. Finge ^rcm tibi non traditam vcndis,* 
vel locas cx natura4k)rumcontra<ftuumtenen$ 

S)rx(larcutaltcr rcmhabcre , eaque libcrc uripot 
ic. Non potcs fi ipfcnon habcs,& nili prius tibi tra- 
datur,atq5 in ita csBteris. Etquomodocrgoibi ■ 
erit Dominium,quodcil gcnus cfflpolirioms plc- 
nirtimum ubi nc miiiima quidcm. poteil cilc 
Nl|)oiiao cflicax. , * 

Quomodo crgo res noftra cfle, ad ufus no»^ 
llros applicari pofcft, li omnis utilitas fit pcncs ali- 
• unx Rcip. Eo cjfu : Dominium conlillit in lola rci 
lubrtantia adcoquc hanc lolam vcndcndo,doiiai|« 
do&c.nonfi*u(5cusadurusj(uosconfertere pote^ 

' Contranum quoquc videtur, quod tradido» 
nequpqucfaitafaepius Dominus nonpoflitdcrc 
difponcrcjfortc inundarione,ablcntia ah is vc ca«fis 
impcdims.Rcfp.Omnibus tamen his calibus rcs eft 
in cui todia Domini, non altcrius,§. 5. adeoque etii 
cxercitium hujlis cuftodi^ & cttedxis Doniinii,' - 
inapcdimcntonaturali, ad tempus toUatur ipfiim 
tamen Jus majict, Ita ipfa poi(eflio fine dubio non 

• . * * nili 
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niTi corporc quxririir, quia rora in eo confiftic , ut 
qui? corpore incumbere rci poillr. Id tamcn non 
inipodic , quo minus ablens, aut aliis caulis im- 
pcditus, ne infiftere rei peflit corpore fuo, eandem 
poireilionem retineat , quia in cuftodia ipiius nihil # 
ominus res manec,; Juxta d 

Percurremu? Jam arj^umenta Grotii, qux- fere 
cx Jure Civili dcfnmra funr. In mulris- calibu^; in- 
quit : Etiam ante adeptam poIfelTioncm tranfir Domi- 
nium , uti in hcrcdirare L,2i. acquir, hcrtd, icgat. l, 64, 
f, furt. fi quid piis locis donarum vel rclidum 1. 25, 
C. SS ecclef. In caufa alimentorum 1. 1. C. donat. <Scc. 
Refp. Quod Lex Civiiis his cafibus transfert ipfo Jure 
Dominium , id tantum obtinec in e£Fe£libus civilibus 
ic. in Jure vindicationis/non vero in eifedibusDo- 
tninii naturalis » Nimirum Civili hoc dofflinio non 
continetur corpus, quod corpore transferendum^ied . 
Jus a(^ionis in Rem feu Vindicatio 9 qUe ut reliquae 
ai^iones Juris Civilis eft» ^ fola quooue Lege con- 
cedi poceil. Hoc quoad Legata ottSndicurez L i p. 
G. commJ|k legat ubi Vindicatio quas olim uni faK 
tem'(pec^^ropria erat , tribuitur omnibus. Ita 
quoque in d. 1. 23. & d. 1* i. nihil conceditur , niii 
2&io in rem. Cascerum vero ac nacurale Domi- 
niQm demum poft adicam heredicacem agnico & ac« 
cepco Legaco acquiricur L 44 $• l* L 86. $• £ 

• * • • 
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§, 16. 

Deindc opponit Gratius, quod is cui res dona- • 
tur , ufufrudu rcrento; 1. 28. C. deDonat. aut concc- 
ditur cum Jam poflideat, I. 21. pr. A. R. Dl Item in 
cafibus §. interdum d. R. D. fine traditione Domi- 
niumacquirit. Refp, In his cafibus ille per conftitu- • 
tum poflefTorium rem Jam tenet, adeocp non poteft ei * 
res amplius tradi, quam Jam habet : Cum enim 
aftus noftri corporei, non folum nobis fed 8c aliis 
inftrumento efTe pollint $. f. quod totum ab agentis 
animo dependet, hinc & is, qui fuo nomine pofli- 
det, uti in d. 1. 28. poteft alieno , & qui alieno , uti in 4 
I. 1.I8. pr. acqr. pofl) 

17- 

Denique allcgat L. i. L. 2. pro foc. quod omnesres 
communicari poflint fine traditionc. Rcfp.Hocideo 
quia in focietate omnium bonorum neceflario utriq; 
communius eft omnis cuftodia J. 5". Quod veroMiSf 
filia quoque allegat,reIponflonem non merefur. 

5. 18. 

Sunt, qui diftinguunt inter Dominium,quatenus 
confiftit in facultate morali , <5c quatenus accedit 
cultatis naturaUs , fed male , qu^||am 
difcutimus5cc» 
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